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Administrative Rules

Constitution

Statutes

Common Law

• Drafted, then ratified (usually 
by legislative or popular vote)

• Provides structure of 
government

• Outlines powers, duties, limits 
of government

• Establishes fundamental rights 
of people (either that gov’t 
must give, or cannot infringe 
upon)

• Difficult, but possible, to 
amend (sometimes direct by 
people)

• Examples: U.S. Constitution, 
Oregon Constitution



Administrative Rules

Constitution

Statutes

Common Law

• Drafted, then ratified (usually 
by legislative or popular vote)

• Provides structure of 
government

• Outlines powers, duties, limits 
of government

• Establishes fundamental rights 
of people that gov’t cannot 
infringe upon

• Difficult, but possible, to 
amend

• Examples: U.S. Constitution, 
Oregon Constitution

• U.S. Const. Art. VI

Article VI. …. This Constitution, and the 
Laws of the United States which shall be 
made in Pursuance thereof; and all 
Treaties made, or which shall be made, 
under the Authority of the United States, 
shall be the supreme Law of the Land; 
and the Judges in every State shall be 
bound thereby, any Thing in the 
Constitution or Laws of any State to the 
Contrary notwithstanding.

“Supremacy Clause”



Administrative Rules

Constitution

Statutes

Common Law

• Enacted by legislature with 
executive branch approval (or 
veto override)

• Includes Civil and Criminal Law
• Limited by scope of Constitutional 

powers, restrictions on same
• Often preceded / accompanied by 

legislative committee reports, 
hearings

• Occasionally based on model 
codes

• Can be amended by subsequent 
legislative enactments

• Examples: U.S. Code, Oregon 
Revised Statutes (codified 
statutes)

• 16 U.S.C. § 347; O.R.S. 173.300
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veto override)
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• Limited by scope of Constitutional 

powers, restrictions
• Often preceded / accompanied by 

legislative committee reports, 
hearings
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Administrative Rules

Constitution

Statutes

Common Law

• (aka “regulations”) Promulgated 
by Administrative Agencies (which 
were created by statute)

• Most common form of interaction 
with public in the US

• Limited by scope of Constitutional 
and statutory authority given to 
agency

• Process of promulgation and 
application of rules is subject of 
Administrative Law

• Can be modified by later rules
• Examples: Code of Federal 

Regulations; Oregon Admin. Rules 
(codified rules)

• 36 C.F.R. § 13.920



Administrative Rules

Constitution

Statutes

Common Law

• (aka “regulations”) Promulgated 
by Administrative Agencies (which 
were created by statute)

• Most common form of interaction 
with public in the US

• Limited by scope of Constitutional 
and statutory authority

• Process of promulgation and 
application of rules is subject of 
Administrative Law

• Can be modified by later rules
• Examples: Code of Federal 

Regulations; Oregon Admin. Rules 
(codified rules)

• 36 C.F.R. § 13.920
• Special form of Rules: Rules of 

Procedure = Civ Pro. (FRCP, ORCP)



Administrative Rules

Constitution

Statutes

Common Law

• Law announced by Courts in certain 
fundamental areas

• Source of much law in nation’s first 
100 years (rooted in English law)

• Much of First Year of Law School 
focuses on common law areas: 
Contract, Criminal, Tort, Property

• Almost exclusively state opinions
• Common law cases can be 

overruled by courts, or (most 
common now) codified - turned into 
statutes by legislatures, or 
overruled legislatively

• Model codes (seen in most areas) 
attempt to synthesize & write down 
common law principles for 
enactment; Restatements 
summarize the law.

• Limited by rules of jurisdiction & 
justiciability (can’t reach out)



Administrative Rules

Constitution

Statutes
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Judicial Interpretation

Judicial Interpretation

Common Law

• Text & context
• Legislative history
• Legislative intent
• Interpretive canons
• Application to facts

Judicial O
pinions



Trial Courts

Court of Last Resort

Intermediate

Appellate Court



U.S. District Courts

(1-4 per state)

U.S. Supreme Court

(Washington, DC)

U.S. Courts of Appeals

(12 Geographic Circuits)



The Supreme Court of the 
United States





James R. Browning Federal Courthouse, San Francisco, CA
(also in Pasadena, Portland, Seattle)



Mark O. Hatfield Federal Courthouse, Portland, OR
(also in Eugene, Medford, Pendleton)



Trial Courts

Court of Last Resort

Intermediate

Appellate Court



Circuit Courts

(generally one per county)

Oregon Supreme Court

(Salem, OR)

Oregon Court of Appeals

(One court in Salem, OR)





Old county courthouse

New county courthouse

Federal courthouse



Trial Courts

Court of Last Resort

Intermediate

Appellate Court

www.courtstatistics.org

http://www.courtstatistics.org/


Superior Courts

(14 divisions)

Supreme Judicial Court

(Boston, MA)

Appeals Court

(Boston, MA)



Supreme Courts

(12 districts)

Court of Appeals

(Albany, NY)

Appellate Divisions

of the Supreme Courts

(4 departments)



Court of Common Pleas

(County-based)

Supreme Court of Ohio

(Columbus, OH)

Ohio Ct. of Appeals

(Columbus, OH)



Trial Courts

Court of Last Resort

Intermediate

Appellate Court

• State: Courts of “General 
Jurisdiction” (Federal = Limited J.)

• 1 or more judges  on “court”
• Judges sit individually & manage 

cases filed by parties
• Criminal: State or Prosecutor 

files vs. Defendant (the 
accused), who is “guilty” or 
not guilty (std. of proof: BARD)

• Civil: Plaintiff or Petitioner files 
vs. Defendant or Respondent; 
D is “liable” or “not liable” 
Preponderance OTE

• Facts found by judge or jury based 
on affidavit & testimony / cross ex

• Many (90+%) filed cases are never 
tried, but settled or dismissed

• Occasional written opinions on 
motion; rarely reported @ state 
level, federal D.Ct. more common; 
254 F. Supp.2d 1196 (D. Or. 2014).



Trial Courts

Court of Last Resort

Intermediate

Appellate Court

• Appeal “as of right” when losing 
party requests review

• 5-20+ judges on court
• Hear cases in groups (panels) of 3+
• Limited by established factual 

record
• Limited by issues presented by 

parties below or in briefs
• Limited by “standard of review.”  

Don’t necessarily reverse just 
because disagree

• Limited by “harmless error” 
doctrine

• Focus on issues of law – disputes 
of fact rarely relevant

• Written opinions, usually reported.
• Examples:  Sohappy v. Smith, 529 

F.2d 570 (9th Cir. 1976); Atkeson v. 
T & K Lands, LLC, 258 Or. App. 373, 
309 P.3d 188 (2013).



Trial Courts

Court of Last Resort

Intermediate

Appellate Court

• Discretionary review (choose cases) 
+ some appeals as of right (capital 
cases, e.g.). 

• 5-9 judges on “court”; sit en banc
• Appellate decisions – attention to 

legal holdings, rather than facts.
• Focus on areas of particular 

importance, conflict or uncertainty
• Written, almost always reported 

opinions, often multiple opinions 
by different judges / justices

• Examples:  Citizens United v. FEC, 
558 U.S. 310 (2010); State v. 
Lawson, 352 Or. 724 (2012).

























U.S. District Courts

U.S. Supreme Court

(federal law only)

U.S. Courts of Appeals

Circuit Courts

Oregon Supreme Court

Oregon Court of 
Appeals

Trial court you start in depends on whether there is federal trial court jurisdiction, and (except in
rare cases of exclusive federal jurisdiction, whether parties choose to call upon that jurisdiction. 



• Federal courts: limited 
jurisdiction.  State courts: 
general jurisdiction.

• Civil case: Plaintiff sues 
defendant to determine 
liability by POTE

• Criminal case: Prosecutor 
charges the defendant to 
determine guilt BARD

• Majority (governs 
precedential effect) / 
Concurrence / Dissent
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